THE ILLINOISWRONGFUL DEATH ACT AND
THE COMMON LAW

Mike M cElvain*

Legd scholars have long been critical of the common law rul that the wrongful deeth of a human
being could not be complained of asan injury. Today, dl fifty states have wrongful degth acts. Most acts
are viewed as providing a remedy, contrary to the common law; lllinois courts have viewed the lllinois
Wrongful Death Act as creating the exclusiveright of recovery. However, decisonsby the Supreme Court
of Illinois in recent years have created remedies in the modern common law that go beyond those
specificaly grantedinthe Act. Thosedecisions, by piecemed gpproach, haveleft consderable confusonas
to what remedies are currently available.

I. HISTORIC ORIGIN OF THE RULE

Higtoricaly, the case of Baker v. Bolton hasbeen credited with the origination of the common law
rule that the death of a human being could not be complained of as an injury. The 1808 opinion by Lord
Ellenborough was, in fact, the decison of anis prius court, the English triad court. Curioudy, it has been
cited for over 150 years and accepted as a correct statement of law asif it were acourt of appeals. One
would expect a decison of the trid court receiving such respect to be an extensve, well-reasoned and
logica opinion outlining the policy used and prior precedent. The entire caseis reprinted in the footnote
below, and itisobviousthat Lord Ellenborough’ sopinion wasnone of these. AsW. S. Holdsworthwrote,
commenting on the Baker decison,

It has been upheld in dl the reported cases, not by reasoning based upon a discussion of the

question of its policy or impolicy, not by any sufficient technical or historical reasons, butby ke
assrtion that it isarule of the common law which must befollowed. If abroad legd  principle,  not
manifedtly jug, is thus laid down as arule of the common law, we should expect thet omeaffident
reasons, historical or technica, or both would be adduced for it. But  noneof thecasesadduceany such
reasons.

A. Background of the Rule in Baker v. Bolton

Lord Ellenborough’s decison that “[i]n a civil Court, the death of a human being could not be
complained of as an injury” covered two different and digtinct applications. Fird, it denied the
representative of a deceased victim of a tort his right to bring an action in a representative capacity.
Secondly, it extinguished the remediestheinjured plaintiff would have had for pain, disability and monetary
loss had the injury not resulted in degth.

Two hundred years prior to the decison in Baker v. Bolton, the English court in Higgins v.
Butcher ruled that a husband who logt his wife as a result of an assault could not sue for her deeth.
Because of the crimind or felonious nature of the assault, the court stated,

If aman besats the servant (of another) so that he dies of the battery, the master shdl not have

an action againgt the other for battery and loss of the service, because of the servant’ s dying



of the extremity of battery, has now become an offense to the Crown, being converted into
felony, and that drowns the particular offense and private wrong offered to the master before, d
his action isthereby logt.

It is uncertain whether the court in Higgins was indicating that an action in tort as aresult of the felonious
death was totally lost or was merely suspended until such time as the crimind prosecution had been

completed. Such asubtlety was of little concern and merdly academic to English legd scholarsat that time,
since conviction from a felonious degth of another was punisheble by degth and forfeiture of the felon’s
entire estate to the Crown. Thus, there was nothing left for those damaged by the victim’ sdeeth to recaeive

by way of compensation.

Since crimind chargeswere not initiated by the Crown, but rather by individuds it isspeculated thet
many potentid plaintiffs threatened to prosecute the felon to procure compensation. While they would get
no damages from the crimina prosecution of the felon, the felon might be desirous of paying compensation
for his fdonious and tortuous act to avoid the prosecution. Such conduct has been considered to be the
crimind offense of compounding acrime.

Legd scholars have viewed the Roman law concerning davery and the English felong merger
doctrine as two possible sources for Lord Ellenborough’s ruling in Baker v. Bolton. Although it is not
consdered the primary source, most agree that the influence of the Roman law had some impact upon the
development of the rule. However, the Roman rule developed from a society which consisted of two
digtinct social classes, the freeman and the dave, who was considered an item of property. Inan endeavor
to maintain the distinction between the classes, the Roman law held that no va ue could be placed on thelife
of afreeman upon hisdeath. Thisemphasized the difference between afreeman and adave, who could be
bought and sold as property for aprice. The rule wasinappropriate to the English socid structure Since it
did not recognize davery nor the body of law that concerned the injury or killing of another’'sdave. The
doctrine of Roman law wasingpplicableto English society and theimpact of thefelony merger doctrinewas
of greater influence and sgnificance.

B. Influence of the Felony Merger Doctrine

Lord Ellenborough’s ruing primarily resulted from confusion of the Sgnificance of the fdony
merger doctrine. The Crown consdered the tort of less sgnificance than the punishment of the felony.
Since the punishment for the flony wasthe deeth of afelon and theforfeiture of his property to the Crown,
nothing remained for arecovery. Thisdid not gpesk tot he Situationswhich encompassed atort resulting in
desth but were not fonies. Itisat this point that Lord Ellenborough confused the felony merger doctrine
with the facts of Baker v. Bolton, wherein the degth of the plaintiff’s wife resulted when a stagecoach
overturned. Evenif Lord Ellenborough considered the degth to be that of afelonious act, the devel opment
of punishment that did not take the life and property of thefelon chalenged the vdidity of thefeony merger
doctrine in those instances.

It has been suggested that the 1607 opinion of Higginsv. Butcher wasviewed, not asastuation
wherein the cause of action for death was logt, but rather not suspended. Thisspeculation isenhanced by



certain gatutes passed in the Sixteenth century of England providing that the punishment of aclergyablefdon
was the burning of his hand and the forfeiture of goods he owned at the time of conviction. This did not
prevent him from buying property and accumulating wedth following his punishment.

Lord Ellenborough’ sruling ingppropriately applied thefelony merger doctrineto astuation that was
only atort. AsHoldsworth concludesin hiswork on the history of English law.

The rule as land down by Lord Ellenborough is obvioudy unjugt; it is technicaly
unsound because as we have seen, it is based upon amisreading of legd history; and yet it is
the law of England today for it was upheld by the House of Lordsin 1917 in the case of The
Amerika. The House of Lords attempted to judtify its decison by an apped to legd history.
But the display of historical knowledge which was made on this occasion is an object lesson
both in the dangers of hastily acquiring such knowledge for a pecid occasion, and in the
consequences of the neglect of this branch of legal learning.

Il. EARLY LEGISLATIVE CHANGES OF THE COMMON LAW RULE

Inan effort to avoid the harsh consequences of thisrule, England adopted, in 1846, astatute called
the Fatal Accidents Act, commonly known asLord Campbell’sAct. Theexpanson of railwayshad led to
an increase in the number of accidents, both fata and nonfatal, and the change in the common law was
required. That Act, however, took a limited and narrow approach to the damages that resulted from a
wrongful death. Instead of abrogating the common law rule, the Act provided only for compensationto the
next of kin. Except for that compensation, thelaw failed to admit that othershad aninterest in thelife of the
deceased. Examples of such failure would be an insurance company unable to sue the tortfeasor for a
premature payment on the deceased, an employer unable to sue for the loss suffered by hisemployee's
degth, and a church unable to sue for theloss of financia support awedthy member might have provided.
The class of beneficiaries was limited to interests directly connected to the family.

Even with the passage of Lord Campbell’s Act, the English courts refused recognition of damages
resulting from deeth beyond those specifically allowed by the Act. 1n 1873, the court in Osborn v. Gillett
declared that a master could not recover specia damages for the loss of his servant’s services and burid
expenses,; and, in 1917, the House of Lords, in Admiralty Commissionersv. SS. Amerika, held that the
government commission which had paid annuitiesto thefamilies of crew memberson asubmarine could not
recover or subrogateitsinterest even though the seamship Amerikawas negligent in causing the collison of
the submarine. The mgority in each opinion contended that the rule laid out in Baker v Bolton waswell-
recognized because no one had chosen to chalengeit, a poor judtification of is continuance.

[11. ORIGIN OF THE AMERICAN RULE
Why this aspect of the common law crossed the Atlantic and became embedded in every state
recognizing the English common law isamygtery. As Jugice Story said in Van Nessv. Pacard, “Our
ancestors brought with them [the] genera principles|of the common law], and claimed it asther birthright;
but they brought with them and adopted only that portion which was gpplicable to their Stuation.”

However, the American courts smply adopted the rule that had been criticized by English



commentators. The states of Kentucky, Connecticut and Michigan expressly adopted therul, al prior to
the re-enforcing decison in England of Osborn v. Gillett. It does not speak well for the adopting states
that an 1808 opinion of an English trid court wasthe only basisfor such an inequitable rule, particularly in
light of thefact that none of the reasons used in England to substantiate the rule existed in the United States.

Thefdony merger rulearosein England asaresult of thefelon forfeting his property to the Crown.
The United States has never included forfeiture of property as punishment for afelony conviction and has
never consdered the indictment of afelon a bar to civil action. While the remnants of Roman law were
amost nonexigtent in the United States, some American courtsdid find the concept of placing damageson
the wrongful death of a human speculative and repugnant. However, the evaluation of dependency onthe
deceased and the monetary loss resulting from his wrongful death are no more difficult to assess that the
damages in injuries which do not result in death.

V. ILLINOISWRONGFUL DEATH ACT.

The State of Illinois passed its Injuries Act in 1853, alowing for the recovery by the next of kin of
theinjured party for the pecuniary loss suffered by hisdeath if theinjured party would have been entitled to
maintain an action had deeth not ensued. Thelllinois Act wasacopy of the statute passed in New York in
1847. Both the lllinoisand New Y ork Actswere substantidly acopy of Lord Campbell’ sAct, previoudy
referred to.

A review of court opinionsin Illinois discloses no decisions concerning the wrongful deeth of a

person prior to the enactment of the Wrongful Death Act in 1853. The earliest opinion states,
Thisisanew cause of action given by this statute, and unknown to the common law,

and should not be extended beyond the fair import of the language used; but thisit would be

difficult to do, for the language is very broad and comprehensive, embracing, in direct and

positive terms, dl cases where, if death had not ensued, the injured party could have

maintained an action for the injury.
But werethelllinois Wrongful Deeth Act and Lord Campbd |’ sAct of England really so encompassing and
broad, providing comprehensive actions of damages resulting from an individua’ s desth? Thelllinois Act
did establish the mechanics for representative action for the pecuniary loss suffered; that particular action
was unknown a common law. However, those entitled to benefit under the action were limited to the next
of kin, and the sumsto be recovered werelimited (in 1853) to $5,000. Thereisno language withinthe Act
that impliesit isto be the exclusve remedy resulting from the death of an individua. Until recently, it has,
however, been interpreted assuch. Theroot of that interpretation isthe common law. TheWrongful Degth
Act falsfar short of providing compensation that is availablein common law actionswhen desth does not
ensue.

V. LIMITATIONS OF THE ILLINOISWRONGFUL DEATH ACT

The legidative reped of the common law rule would have been afar broader and more siweeping
action than the adoption of the Illinois Wrongful Deeth Act. While the Wrongful Degth Act did not dlow
compensation for the pecuniary loss of the next of kin, court interpretations of the Act rgjected actionsfor



the loss of support or damages by those who were not classified as the next of kin, such as employers,
bus ness entities, churches and friends of the deceased that were not related by blood. Furthermore, unlike
actionsfor injuries, the Act provided for a celling on the maximum recovery for wrongful death sarting at
the meager $5,000 limit in 1853 and gradudlly rising to $30,000 in 1957 until the eventud dimination of the
caling in 1967. Since that Wrongful Death Act was viewed as cregting the right to recover for a death

rather than smply providing aremedy, bringing the action within the period of limitationswas viewed asa
condition precedent to theright of action itsalf. The limitation period of one year as origindly provided in
the Act, and two years as amended in 1935, was interpreted to be substantive rather than procedural.
Therefore, the provisonsof the Limitation Act tolling the running of the Satute by minority or competency or
the reviving of a dam after the satute had run by the filing of a suit by the opposing party were not

permissible. Nor would the time be extended if the last day fell on a Sunday or holiday. While the
Wrongful Degth Act wasinterpreted to alow actionsinvolving breaches of implied contractsthat resultedin
degth, it was interpreted as preventing recovery for loss of consortium or clams for the destruction of a
family unit, failing to permit punitive damages when degth resulted from the injuries and providing for no
recovery when the next of kin did not survive the deceased. Also disallowed under the Act was the
recovery of last medical and burid expenses except to a limited amount provided within the Act, and

damages for pain and suffering and lost earnings which the deceased incurred during the period of time
between theinjury and resulting deeth. But the Surviva Act permitted recovery after degthif the decedent’s
injury was from a cause different from that which caused hisdesath. The court refused to use the Wrongful

Desth Act and Surviva Act in conjunction with each other.

The dragtic difference between the common law remedies available when injury doesnot resultin
degth and the remedies permitted by the Illinois Injuries Act become obvious upon reviewing the above
actions not dlowed by early interpretations of the lllinois courts involving the Wrongful Death Act.

V1. JUDICIAL EXPANSION OF REMEDIES FOR WRONGFUL DEATH
IN ILLINOIS

Prior to 1961, it could be said that the Act was badicdly the exclusive remedy when the injries
resulted in desth. However, the court hasrecently liberalized itsattitude. Various opinions of the Supreme
Court of Illinois have eroded the rule and have recognized limited actions beyond that of the Wrongful
Degth Act. These opinions gppear to be agradud rejection of the common law ruling of Baker v. Bolton.

In 1961 the Supreme Court of Illinais, in Saunder sv. Schultz, established acommon law right for
the spouse to recover funerd and last medica expenses from the defendant in addition to those remedies
provided by the Wrongful Deeth Act. Twenty years earlier the court had invited the legidature to act;
Saundersistheresult of thelegidature sfalureto correct the Stuation. The court reasoned that, Sncethe
spouse was injured in property because of the obligation created by the family expense act for funerd and
last medicd expenses of the victim's degth, the spouse could, independent of the Wrongful Death Act,
request damaged from the defendant. However, the court used arather technical gpproach by involving the
family expense act. The court was hesitant to admit it creasted a remedy in common law beyond that
provided by the Wrongful Death Act.



Then, in 1974, the Supreme Court of Illinois in Murphy v. Martin Oil Company overruled the
1882 holding of Holton v. Daly and alowed an action for the pain and suffering, property damage, and lost
wages that occurred between the injury and death resulting from the conduct of the defendant. The court
noted that, under the Survival Act, certain actionsthe decedent had at his death passed on to hisestate and
there werenojust or logica reasonsto prohibit the plaintiff’ s estate from recovering hislost wages, Sating:

There may be a subgtantid loss of earnings, medical expenses, prolonged pain and suffering,

aswell as property damage sustained, before an injured person may succumb to hisinjuries.  ©
say that there can be recovery only for hiswrongful degth, isto provide an obvioudy

inadequate justice. Too, the result in such acase is that the wrongdoer will have to answer

for only a portion of damages he caused. Incongruoudy, if theinjury caused is so severe that

degth results, the wrongdoer’ s liability for the damages before death will be extinguished. It

isobviousthet in order to have afull liability and afull recovery, there must be an action

alowed for damages up to the time of deeth, aswell as theresfter.

Morerecently, inthe casesof Churchill v. Norfolk & Western Railway Company and National

Bank v. Norfolk & Western Railway Company, punitive damages were assessed againgt the defendant
rallroad asaresult of aviolation of the Public UtilitiesAct. The court dlowed punitive damagesfor thefirst
time when the basic injury complained of in each instance wasthe degth of adriver of an automobile. While
the reasoning in each case was pardld, the specific judtifications differed. In Churchill, the deceased was
killed ingtantly and an action for hiswrongful deeth was brought under the Public Utilities Act, aswell asan
action by his spouse requesting damages for recovery of his medical and funerd expenses. The Public
Utilities Act containsa provision dlowing the assessment of punitive damages againg autility when it omits
or falstofollow arule or regulation provided inthe Act. Inthefaceof arecent decisonin Mattyasovszky
v. West Towns Bus Company denying awrongful deeth action for punitive damages, the Churchill court
alowed $600,000 in punitive damagesto thewife. In Churchill, the court further reasoned thet thewidow
incurred property damage by being obligated for the payment of funerd and medical expenses for her
deceased husband and wastherefore apersoninjured by the defendant railroad under thetheory initiated in
Saundersv. Schultz. The court noted that the Public Utilities Act did not require that the persons affected
by the vidlation of aregulation be physicdly injured. Thus, the wife's property damage was sufficient to
alow the assessment of the damages.

National Bank turned on adightly different bass utilizing the opinion in Murphy v. Martin Qil
Company. In National Bank, the deceased was the operator of an automobile struck by afreight train.
Hedied seven daysafter the callison. Again, utilizing the legidative language of thePublic Utilities Act, the
court held that the decedent’ s persond injuries survived his death, allowing the assessment of a$300,000
punitive damage verdict againg the railroad for its willful violation of regulaions.

Most recently, intheopinion of Wilbon v. D.F. Bast Company, Inc., the supreme court alowed a
minor heir to bring aclam under the Wrongful Death Act, even though the two-year limitation period had
expired. It had, of course, been previoudy held thet filing the clam within the statute of limitations was a
condition precedent to theright to bring an action and that failure to do so violated a substantive requirement
of theAct. Inanopinionthat ishighly critica of the notion that wrongful death isgrictly acreature of Satute
unknown to the common law, the court dluded to the history of the development of that rule, discussed its



inequities and concluded with the statement,

We are confronted here with a choice whether, because of amuch criticized concept
gemming from a questionable antecedents, to hold that the two-year limitation is a condition
of the existence of the daim of these infant plaintiffs or whether they are to following the
teaching of McDonald v. City of Spring Valley. . . that “[a] child with ameritorious cause
of action but incgpable of initiating any proceeding for its enforcement will not be Ift to the
whim or mercy of some sdlf-congtituted next friend to enforce itsrights’. . . and hold “that
aminor should not be precluded from enforcing his rights unless clearly debarred from so
doing by some datute or condtitutiond provision. . .."

After reviewing the legidaive history of the Wrongful Death Act and noting that the negligence of one
beneficiary would not bar the recovery by other beneficiariesin adeath Stuation, the court concluded that
the legidative intent wasto alow aminor beneficiary to bring his daim after the expiration of the two-year
limitation period. This holding resulted even after the court found the 1977 amending to the Act which
alowed minority to toll the two-year time period to be prospective in gpplication only. The opinion in
Wilbon seemstofdl short of the recognition of acommon law action for wrongful death. Whilethe opinion
is highly criticd of the rule, it bases its ultimate decison upon its condruction of legiddtive intent. This
manner of reaching the ultimate result isunlike the method followed by two other courtsinsmilar Stuations.

VII. JUDICIAL RECOGNITION OF COMMON LAW
WRONGFUL DEATH ACTIONS

Leaving no doubt as to the effects of their opinions, the United States Supreme Court and the
Supreme Judicid Court of the Commonwedlth of Massachusetts specificaly recognized wrongful death asa
common law action. The Supreme Court in Moragnev. Sate marineLines, Inc.,in 1970filled thevoid
that exigted in the area of maritime law. The deceased was killed while working aboard a vessd in the
navigable waters of Florida and recovery for wrongful death was not permitted within Florida sterritorid
watersby satute. After congdering the history of theruleand tracing it to the opinion of Lord Ellenborough
inBaker v. Bolton, the Court indicated an expectation that areview of the sourcesfor the common law rule
should find aclear and compelling judtification for thisrul€ sunusua departures from the basic dements of
the common law remedies. The court found nothing to judtify the loss of action smply because the injury
wasfatd. Noting that thefelony merger doctrinehad no gpplicationin American law that thefelony merger
doctrine had no application in American law and that early state court opinions appeared to rest on either no
authority or the authority of Baker v. Bolton, the Court indicated that the most likely reasonthe Englishrule
was adopted in the United States without much question was smply that it had the blessng of age.
Furthermore, Congress had enacted anumber of statutes which contained remediesfor injuriesresulting in
degath, which, when taken asagroup, madeit plain that there were no public policy preventing recovery for
wrongful desth. The Court rgjected the notion thet it was an areafor exclusve legidative action, holding:

The legidature does not, of course, merely enact generd policies. By the terms of a Satute,

it dso indicates its conception of the sphere within which the policy isto have effect. In many

cases, the scope of a satute may reflect nothing more than the dimensions of a particular

problem that came to the attention of the legidature, inviting the conclusion that the legidative
policy isequdly applicable to other Stuations in which the same mischief isidentical.



Find that Congress had made no affirmative indication of an intention to preclude the common law recovery
for wrongful degth in that particular Stuation, the Court alowed the clam.

In an opinion following Morange, the Supreme Judicia Court of Massachusetts, in 1972, dso
recognized acommon law wrongful death action. Thefactsin Gaudette v. Webb werevery smilar tothe
lllinois case of Wilbon v. D.F. Bast Company, Inc. InGaudette, threeminor children and the spouse of
the deceased brought an action under the Massachusetts Wrongful Desth Act after the two-year limitation
period had been exhausted. The court barred recovery for the widow, but held that the minority of the
three children tolled the running of the datute of limitations. In reaching that conclusion, the Massachusetts
court expresdy rejected the concept that the timely filing of the cdlaim was a condition precedent to theright
to initiate awrongful deeth action. Again, noting that the history of Baker v. Bolton probably originated
with the felony merger doctrine, the court concluded:

Upon congderation of the Moragne decison and the sound reasoning upon which it
is based, we are convinced that the law in this Commonwealth has aso evolved to the point
where it may now be held that the right to recovery for wrongful desth is of common law
origin, and we sold hold.

Demondtrating that such aholding isnot aradica and dragtic asits critics might contend, the court went on
to note:

Consequently, our wrongful desth statutes will no longer be regarded as “ creating the
right” to recovery for wrongful death. They will be viewed rather as. (@) requiring that
damages recoverable for wrongful death be based upon the degree of the defendant’s
culpability; (b) prescribing the range of the damages recoverable againgt each defendart; (c)
requiring that any action for wrongful death be brought by a persona representative on behalf
of the designated categories of beneficiaries; and (d) requiring that the action be commenced
within the specified period of time, as alimitation on the remedy and not upon theright. We
further hold that statutes limiting the period for bringing actions for desth are to be construed
in the same manner asthe limitations contained in . . . the generd datute of limitations, and
that in appropriate cases they may be tolled by the various provisons [of that Statute].

VIIl. MODERN APPROACH TO WRONGFUL DEATH ACTIONS

The United States Supreme Court and the Supreme Judicial Court of Massachusetts squarely faced
the unjust remnants of the common law rule concerning wrongful deeth. Each court took the bold step
necessary to bring this portion of the common law intunewith moderntimes. The Supreme Court of 11linois
appears to have chosen not be asfrank and has, by piecemea methods, carved additiond remedieswhich
are beyond the statutory benefits of the Illinois Act. However, the court has failed to take the steps
necessary to place the lllinois common law in step with logic and modern times concerning the wrongful
deeth of anindividud. Thelllinoiscourt’ sfailureto follow the path of the Supreme Court and the Supreme
Judicia Court of Massachusetts hasled to Stuationswherein bootstrapping has been necessary toreach the



desired concluson and, a the same time, to void the abrogation of the common law rule concerning
wrongful death. Thisiswhy, in Saunders v. Schultz, it was necessary to tie the decison to the family
expense act when dlowing for funerd and medica expenses of the deceased. Common law has dways
recognized thet atortfeasor isresponsiblefor the full extent of the damages he causes. Thergection of the
rule established in Baker v. Bolton would smply put Stuationsinvolving degth in linewith identicd Stuations
in which the injury does not result in desth.

The lllinois court’ s firgt bold step in thet direction came in the opinion of Murphy v. Martin Oil
Company, alowing recovery for pain, lost wages and property damages prior to deeth. However, the
hopes and expectations stirred by Mur phy v. Martin Oil Company were quickly shattered by the opinion
of the Supreme Court of lllinoisin Mattyasovszky v. West Towns Bus Company. Just Schagfer, writing
the mgority opinion of the court, summarily denied awrongful degth action for punitive damages. Rgecting
the contention that Moragne, Gaudette and Murphy extended the common law remedies to Stuations
involving punitive damages, Justice Schaefer refused to overrule along line of authority.

In that light, one would not have expected the opinionin Churchill and National Bank from the
same court. With two dissenting opinionsin each case, the court dlowed punitive damagesto be recovered
when the tort resulted in deeth to the victim.

Although the results and rationde in Churchill and National Bankwere desirable and consistent
with the public policy pronounced within the Public Utilities Act, it is difficult to understand why punitive
damages would be rg ected when the degth resulted by virtue of some outrageous common law tort which
was not specificdly condemned by statute. Smilarly questionable is why the Survivd Act is a sufficient
mechanism for preserving the statutory punitive damages clam when death results, but is not sufficient to
permit surviva of acommon law punitive dameges clam. That digtinction gppearsto bethe holding of the
court, asit isstated in National Bank:

Here, in contrast to Mattyasovszky, punitive recovery was sought, not under the
common law, but directly under the Public Utilities Act, which expresdy providesthat, “if the
court shdl find that the act or omission was wilful, the court may in addition to the actud
damages, award damages for the sake of example by way of punishment.”

Clearly, the court’ sfailure to overrule Mattyasovszky in Churchill and National Bank createsastuation
in which digtinctions without substantial meaning determine whether punitive damages are recoverable in
wrongful death actions. Surely the digtinction between statutory alowances of punitive damages and
common law dlowances of punitive damages is not sufficient to judtify the refusd of the Surviva Act to
preserve the common law right to punitive damages.

Most confusing is the Situation in Wilbon. The court was faced with an opporunity to explicitly
recognize the common law right for an action involving wrongful deeth in afactua Stuation identicd to thet
of Gaudette. The court extensively criticized the common law rule, but based itsruling on the interpretation
of legiddive intent. Thedecisoniscuriousin light of the fact thet, a the time the court made itsruling, the
Illinoislegidature had made provisionsfor the minority of an her to toll the satute asit runsagaing thet heir.

This opinion makes no broad sweeping changes to protect the rights of minors. That had been



accomplished by the amendment to the Wrongful Death Act. Judtice Ryan noted in his dissenting opinion:
This decision affects only the minorsin this case, but by making a speciad accommodation to
them, it subgtantialy weakens the concept that the Wrongful Desth Act is soldly the creature
of the legidature and that the time limitation is not a Satute of limitations but a subgantive
provison of the Act itsdf which must be observed in dl events.

IX. THE SUPREME COURT OF ILLINOIS SHOULD RECOGNIZE
COMMON LAW WRONGFUL DEATH ACTIONS.

Is the piecemed approach of the Supreme Court of Illinois attacking the rule that a civil desth
cannot be complained of asaninjury advisable? Or are the methods chosen by the United States Supreme
Court in Moragne and the Supreme Judicia Court of Massachusettsin Guadette preferable? | cannot be
amatter of precedent. The Supreme Court of Illinois has Stated on at least three occasions.

We repeatedly held that the doctrine of stare decisisisnot an inflexible rule requiring this

court to blindly follow precedent and adhere to prior decison, and that, when it gppears that

public policy and socid needs require a departure from prior decision, it is our duty as a court

of last resort to overrule those decisions and establish a rule consonant with our present day

concept of right and justice.

It is exclusvey the legidature s prerogative to change the Wrongful Deeth Act as it seemsfit, or
doesthejudiciary have an activerolein the development of common law with conformity to modern times?
Sincerecovery of wrongful deeth was prohibited by court rulings originating with Baker v. Bolton, itwould
seem that thejudiciary and legidature have equa respongbility in atempting to correct themistake. [llinois
courts have never feared molding remedies when judtice required it. Justice Dooley in his concurring
opinionin Renslow v. Mennonite Hospital stated: “Obvioudy courtscreatelaw. If it were otherwisethe
common law would be as out of touch with life asis a corpse. Courts must take an active part in the
development of the common law, athough this may mean creativeness.” Courts do adapt to thetimes as
evidenced by the recent recognition by the Supreme Cout of Illinois of a new cause of action for the
retdiatory dismissd of an employee who filed a workmen's compensation clam. It certainly is not the
exclusve prerogative of the legidature to amend rules of common law developed by the judiciary.

Is it the stability of the law and the reliance upon consgtency that redtrains the judiciary from
recognizing common law wrongful degth actions? Obvioudy not, for how can adefendant rely upon arule
that requireshim to provide full compensation when hiswrongful act resultsininjuriesaone, but reliveshim
of any common law ligbility for compensation when his wrongful act resultsin death? The rule has been
stated facetioudy to suggest that thefirst Pullman railroad carswere so constructed that the passengersdept
with their heads toward the front of the train so that they would be killed rather than injured in aderailment
or other accident. This crud example demondtrates that if tortfeasors relied upon such arule to regulate
their conduct, the policy behind the rule waswrong asit encouraged grossy inhumane actions. Thetrustis
that tortfeasorsrecognizetheir duty to prevent injury to othersand thereisno reliance placed upon thisrule.

Itsreversa would not shatter the stability of tort law nor create burdens or duties on tortfeasorsthat do not

dready exig.



X. CONFUSION EXISTSIN ILLINOIS

A specific and clear pronouncement by the Supreme Court of [llinoisin its maost recent opportunity
would have clarified what now isamurky areaof thelaw. Are punitive damages permissiblein casesother
than actionsinvolving the Public Utilities Act for wrongful death? Itisuncertain. Thelogic of Churchill and
National Bank as pointed out in the dissent of each of those cases would certainly suggest thet punitive
damages ae pemissble The mgority opinion in National Bank suggests that the only reason
Mattyasovszky refused punitive damages wasthat the bad driver, who committed the willful conduct, had
been dismissed from the suit and that public policy did not require punishing hisemployer. It cannot besad
with any certainty whether Mattyasovszky has been overruled or is dill agenerd rule of law in this Sate.

Isfiling within a proper time limit till considered a condition precedent for an action for wrongful
degth, or has the opinion in Wilbon destroyed the concept that proper filing timeisasubgtantive provison
of thelaw asopposed to procedura? Uncertainty now exists asto whether acounterclaim can be brought
after thelimitation period hasrun whentheinitial suit wasfiled againg the decedent’ sestate. If thelimitation
time period isnow procedurd, it iscovered by the limitation statutes and such a situation would reopen the
right of the decedent’ s estate to bring an action for hisdegth. If the time limit is substantive, it would not
extend the second anniversary of thedeathiif it occurred on aweekend or holiday, asisthe case with other
non-statutory torts.

Further, is the gtatute only tolled by minority or to competency and other disgbilitiestoll it? The
Wilbon opinion leaves these questions unanswered.

Justice Cardozo wrote:
Thefind cause of law isthe wdfare of society. The rule that missesits am cannot
permanently judtify its existence.

If judges have woefully misinterpreted the mores of their day, of if the mores of their day are
no longer those of ours, they ought not to tie in helpless submission, the hands of their

SUCCESIOr'S,

Do the nineteenth century mores of Lord Ellenborough till tie our handsin the 1980s?



